News that Microsoft is suing Comet for copyright infringement apparently caused
Kesa's shares to fall 8% on the day. Comet says that it had the right to manufacture
recovery disks because Microsoft had ceased to make the software available. Comet's
position has been said to be weakened because Comet charged for those discs and
(assuming for the sake of argument that it did copy Microsoft software), Comet will
have to prove that it can rely exactly on one of the exceptions to copyright. These will
probably have to be the right to make a backup copy; and the right to decompile for
interoperability - presumably Microsoft's licence to users precluded anything else. It
may even be necessary to prove that the exceptions allow backups or de-compilation
before the user acquires the original software. The case though may also help to
establish whether consumers still have an implied licence to repair products -- which
the high profile case of British Leyland vs Armstrong decided before the 1988
Copyright legislation came into force. So we may have to remind ourselves how, if a
Morris Marina's silencer failed, you could retrofit one made by somebody else.
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